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In the Court of Appeals of the District of Columbia. 


No. 2672. 

Kingan & Company, Limited, &c., Appellant, 

vs. 

Irving S. Beall, Claimant and Intervener. 


a Supreme Court of the District of Columbia. 

At Law. No. 55660. 

Kingan & Company, Limited, a Corporation, Plaintiff, 

vs. 

J. Noble Hoover, Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit : 

1 In the Supreme Court of the District of Columbia. 

At Law. No. 55660. 

Kingan & Company, Limited, Plaintiff, 

vs. 

J. Noble Hoover, Defendant. 

Memoranda. 

May 16, 1913.—Judgment for Plaintiff on motion for $923.85 
and interest from March 1,1913, and costs against defendant J. Noble 
Hoover. 

May 17, 1913.—Fieri Facias issued on foregoing judgment and 
returned May 19, 1913: “Levied as per schedule filed herein May 
19, 1913, 28 Tubs Lard, 1680 lbs. @ 12^4 $205.80. Property 

sold July 25, 1913—Aulick Palmer, Marshal—C. R. S.” 

1—2672a 




, KINGAN * CO., LIMITED, A.C., VS. IRVING S. BEALL. 

Petition of Irving S. Beall. 

Filed May 27, 1913. ^ 

“ Wl0 "k m wr«,. WE,..... ^ ■» y ?.s t r^ 

2 caure bv the plninUff a|ainst^ esecution was issued in the 
day of May, A. D., 1 de thereunder upon certain 

above entitled cause and . f lard of t h e value of about 

goods and chattels, to-wit 28 tu t custody of the 

1-200.00, which goods and^^mbia. 

United States Marshal for the ^ ^ ^ property 0 f the de- 

The goods and chatt ‘ our petitioner and said defendant 

fendant, but are the property ° P are the exclusive property 

has no interest whatever therein, b . ^ ^ defendant 0 n the 

of the petitioner who purchased th n for ^ , ame at the time of 

5th day of March, 1913 and 1 > tume d over and delivered to 

“Ji« hi. P~-i«n »■>*' hi * 

1 1 SSSS .K. “ # 

Court order and direct the - ‘ end the c^rt will inquire 

goods and chattels to linn and ' vided by law and make 

fnto the claim hereby made nUhemanner pro ^ of the 

all such orders as may be nece^aij ^ r 

petitioner. IRVING S. BEALL. 

I, IrvingS. Bealhon state 'that ^^e^f^and that P the 

sas s ssr. «.d» ™w -I 

and belief. IRVING S. BEALL. 

3 Subscribed and sworn to before me this 26th day of May, 

A. D., 1913. GERTRUDE ELLIS, 

[seal.] Notary Public , D . (7. 

Supreme Court of the District of Columbia. 

Friday, Febrmry 13, 1914. 

too. resumed pure— » sdjo—t, Mr. Justice B«n«4, 
presiding- * * * * 
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or chattels levied upon by the Marshal in this cause as the property 
of the defendant Hoover be, and the same is hereby discharged from 
such levy and execution, and that the Marshal return to said Irving 
S. Beall, claimant, said property so seized, or the proceeds of any sale 
thereof by him remaining in his hands, and that said claimant re¬ 
cover against the plaintiff his costs of this proceeding, to be taxed by 
the Clerk, and have execution thereof. 

Exceptions to Findings of Court. 

Filed February 14, 1914. 

* * * * * * * 

Comes now the plaintiff and excepts to the finding of the 

4 Court herein awarding the fund in Court to the claimant be¬ 
cause it says that the evidence was insufficient in law to justify 

such finding and upon the testimony adduced judgment should have 
been for the plaintiff. 

A. A. BIRNEY, 

Attorney for Plaintiff. 

Supreme Court of the District of Columbia. 

Friday, February 20, 1914. 

Session resumed pursuant to adjournment, Mr. Justice Barnard, 
presiding. 

****** * 

Now comes here the plaintiff, by its attorney, and notes an appeal 
to the Court of Appeals from the judgment rendered herein on the 
13" day of February, 1914, and upon motion, the penalty of the 
bond on such appeal is fixed in the sum of One hundred dollars 
($ 100 , 00 ). 

Memorandum. 

February 20, 1914.—Appeal bond approved and filed. 

5 Supreme Court of the District of Columbia. 

Thursday, March 12, 1914. 

Session resumed pursuant to adjournment, Mr. Justice Barnard, 
presiding. 

******* 

Now comes here the plaintiff by its Attorney of record and prays 
the Court to sign, seal and make part of the record, its bill of excep¬ 
tions taken during the trial of this cause, now for then, which is ac¬ 
cordingly done. 




KINGAN A CO., LIMITED, *C„ VS. IBVING S. BEALL. 

Assignment of Errors on Appeal. 

Filed March 23, 1914. 


The Court erred in holding: purchaser for value 

i >» » a 

Irving S. Beall were uot sufficieut 1 P 1 \ d £ quire d the said lard • 

manner in which the said J. Noble ^ 0 °'.® r .“ a irv 4 with notice of the 

and to charge him in t e a ’' t ‘ „ - n staining said lard. 

fraud committed by said J. N° Judgment for the said Irving S. 
III. The Court erred in giving judgment 

Beall upon his petition. A A B irnEY, 

Attorney for Plaintiff. 


a Designation on Appeal. 

Filed March 23, 1914. 

******* 

making up .he <e»rd on appa.l in .hi. can* the Cl.A «11 in- 

TSssSttSfff-^iSSSKr-— 

anpatih... 

i KS«“ K^nSSncpan non*. 

7. Memorandum of bond on appeal. 

8. Bill of exceptions. 

9. Assignment of errors. 

10. Designation. • A A BIRNEY, 

Attorney for Plaintiff. 

7 Supreme Court of the District of Columbia. 

TTkited States of America, _ 

District of Columbia, ss: 

SStS&S K'l™ .K^.V 8 ...oHp. «. «» - 
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KINGAN & CO., LIMITED, <frC., VS. IRVING S. BEALL. 

cording to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 55660 at Law, wherein Kingan . 
Company, Limited, a corporation is plaintiff and J. Noble Hoover is 
Defendant and Irving S. Beall is Claimant and Intervener, as the 
same remains upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and amx tne 
seal of said Court, at the City of Washington, in said District, this 
31st day of March, 1914. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 

Endorsed on cover: District of Columbia Supreme Court. No. 
2672. Kingan and Company, Limited, &c., appellant, vs. Irving S. 
Beall, claimant and intervener. Court of Appeals, District of Colum¬ 
bia. Filed Apr. 7, 1914. Henry W. Hodges, clerk. 


BILL OF EXCEPTIONS. 


Court of Appeals of the District of Columbia. 

APRIL TERM, 1914. 


No. 2672. 


KINGAN AND COMPANY, LIMITED, A CORPORATION, 

APPELLANT, 

vs. 

IRVING S. BEALL. CLAIMANT AND INTERVENER. 


FILED AUGUST 17, 1U14. 















Court of Appeals of the District of Columbia. 

APRIL TERM, 1914. 


No. 2672. 


KINGAN AND COMPANY, LIMITED, A CORPORATION, 

APPELLANT, 


vs. 

IRVING S. BEALL, CLAIMANT AND INTERVENER. 


# 

Original Filed Mar. 12, 1914. J. R. Young, Clerk. 

In the Supreme Court of the District of Columbia. 

At Law. No. 55660. 

Kingan & Company, Limited, 

vs. 

Irving S. Beall, Intervening Claimant. 

Copy. 

Bill of Exceptions. 

Be it remembered that the parties having stipulated that a jury 
be waived for the trial of the intervening claimant the issues there¬ 
under came on for trial before Mr. Justice Barnard without a jury, 
whereupon one F. D. Bussey, being sworn as a witness for the 
claimant, gave testimony in substance as follows: That he is a 
brother-in-law of the claimant and is proprietor of a grocery at the 
corner of Kenyon and Eleventh Streets, Northwest, in the City of 
Washington; that about the 7th day of March, 1913, said claimant 
telephoned him asking if he might store with him certain kegs of 
lard; that he consented; claimant sent him sixty kegs of lard which 
he stored in his store at an archway between the front and back 
rooms thereof; that said Beall from time to time withdrew part of 
the kegs and the United States Marshal seized in this cause the re¬ 
mainder, being twenty-eight packages. And the said witness fur¬ 
ther testified that he never before had stored goods for said Beall. 
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2 KINGAN AND COMPANY, ltd., ETC., VS. inv 

And *h. JH *""»* 'Son, TSi 

as a witness in his own behalf, S a and retail dealer in meats 

lows: That he is by occupation a whole^c^ndreml.ae ^ among 

at Center Market, keeping a -ta , 1913 tbe defendant 

other things; that about the Tth day of 51awi, iyi him he 

in the execution J. Noble Hoover^ telephonea ^ ^ gurplus for 

was over-stocked with lard an - nlace of business in the 

cash; that he then called 1 ?*®® 0 , -‘ ned dl{d },e was overstocked 

Arcade Market and he, > P eX pecting to wholesale 

with lard, having bought a lar f d Market or vicinity; that he had 
some of it to dealers in the Arcade MaAetm- wanted ’to get rid of 
not been able to sell as he na - P t h e n offered Hoover 

some of it for immediate cas , ndg wb i c h offer Hoover ac- 

10 * a pound for sixty kegs, or 3,, P » tbe d at the store 

cepted and at the claimant s*™*™ to store 

of Mr. Bussey with whom ^4W:u“ ed on Friday after- 

the same; the .^.® nd on d X Allowing Sunday morning, March 9th 
noon at two' ® cl “M h ome tocollectfor the lard and was paid 

Hoovercame t t e' la . $2(>0 .00 in cash, and gave the claim- 

in full, $lbU.uu d\ - -, 3 / 1 r p 0un d on the 

ant a receipted hi Rowing . ^ witnesg furt her testified that he 

price of 11 %* * or * ltie n * mnnv vears‘ that he had one of 
had known Hoover personally f ; ; -, had never bought lard 
the best stands in the Arcade Market^ the Rosslyn Supply 

from him or from any <;tand in t he Center Market and also 

Company which keep, a at R oss l y n, Va., but that when- 

has a wholesale house : h b u „ bt ' in quantities and had 

ever bargains were offereel hiii^he tou^ ^9 He further ^ 

bought as highas*™ M 5 * suspicion that Hoover acquired 
fled that he had no knowledge 01 t , ^ ^ the lar d 

the lard wrongfully or had not paid ^ without even in- 

on Hoover’s word hat itjvas m goou ^ Hoover m t0 ho w 

specting it ; that *** ^tained the lord as he knew Hoover well, and 
or from whom he had obtainea^um ^ ^ ^ &nd ^ d 

kne p w tb' vm- te t He further testified that he had never before 
were the very oe ..n n R at his place of business and after 

stored a.ny withdrew it as he needed it in his business. The 

storing this lard lie wit evidence the receipt of Hoover for 

gS"aforeCd^d.the check to him for $160.00 which appeared 

to have been duly paid. 

a a tiin of the claimant thereupon being duly sworn as ajvit- 
And the wife . , . sbe ass j s t €d her husband in his busi- 

ness testified in subAan brought home with her 

ness as bookkeeper and ^Saturday t L 8 th; that when 

Mr H a oover n ca°lle e a"on Sunday morning, the claimant requested her 
Mr. Ho r $360 00 and that she intended to pay in cash, 

k FfindZ after counting out $ 200 . 00 , that she would have to pay 
but finding, aiier & dollar bills drew the check for the bal- 

ln e ^of a $ 160 . 00 'dating it May 10th which check was signed by her 
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husband and with the $160.00 turned over to Mr. Hoover who re¬ 
ceipted the bill given in evidence. 

And thereupon the plaintiff in the execution offered evidence in its 
l>ehalf in substance as follows: 

That it is a dealer in wholesale in meats and provisions and that 
said J. Noble Hoover has been a customer of the plaintiff for about 
six years and had acquired a reputation with plaintiff of promptness 
for "the payment of his bills weekly; that the practice of plaintiff in 
its dealings with said Hoover was to require payments weekly al¬ 
though it sometimes happened that he obtained goods for one week 
a day or two before he had paid for the previous week, his payments 
being usually made on Tuesday; that said Hoover kept a market 
stand at Arcade Market which "is situate at 14th and Park Streets, 
Northwest, and did a good business of that kind, requiring for the 
same one or two kegs of. lard a week; that lietween February 15th 
and February 28th, 1913, said Hoover purchased and received from 
plaintiff goods to the amount of $923.85, and made no payment 
therefor and has never paid for the same or any part thereof; that 
he had paid as usual for all goods sold him l>efore that time and 
was suffered to buy goods after Tuesday, March 25th, because of his 
statement that he would pay in a day or two for the previous week’s 
goods. And it was further shown in evidence that on February 19 
said Hoover obtained, among other of said goods, twenty-five kegs 
of lard containing sixty pounds to the keg, at the price of 11 per 
pound; that the total "price therefor was $172.50; that this was a 
large quantity for him to buy but said Hoover informed the sales¬ 
man that he expected a large trade in the week of March 4th and 
wished to prepare for it. 

And it was further shown in evidence that between February 15th 
and February 7 28, aforesaid, said J. Noble Hoover bought on a like 
weekly credit from Armour & Company, wholesale dealers, meats 
and meat products to the amount of $719.47, and from Swift & 
Companv, wholesale dealers in like manner, meat and meat products 
to the amount of $959.32, and h&s paid no part of the said sums; and 
further that among the said goods so bought by him were twenty- 
five tubs of lard bought from Armour & Company on February 18th 
at 11%^ per pound; and thirty tubs of lard bought from Swift & 
Company on February 19th at 11%^ per pound; and it was further 
shown in evidence that no one of the said three sellers was informed 
or had knowledge of the purchases made by said Hoover from the 
others, or either of them, at the time of the sales of such goods by 
such seller. 

And plaintiff gave further evidence tending to prove that after 
the said sales and until after March 7th, the market price of the lard 
advanced, and on said March 7th was higher than at the time of the 
sales to the said Hoover. 

The cross-examination of the representative of the plaintiff who 
located the lard in Bussey's store, testified that having learned the 
lard was stored there he went to inquire about the same and that Bus- 
sev without hesitation or concealment, pointed the same out to him 

1 7 / 
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4 KINGAN AND COMPANY, LTD., ETC., 

in ,h. t« r rtl» - ^‘JiTift 4 toM°‘ 

S3 ~ *«*«•» “ id l “ i ' or 

ES IS Wit “ “* “ a ,n 

words and figures as follows. 

“Washington, D. C., March 14, 1913. 

Tr . (.f. T \A 630 Pa. Avenue, N. W., City. 

*° a prop "“”" 

^IrHMver is indebted to meat houses as follows: 

. $923.85 

Kingan & Co. 959.32 

Armour & Co. Center M’k’t.• // 559.99 

« « B St. ;• . 215.86 

The Cudahy Packing Co. 522.69 

Morris & . 

His other indebtedness consists of several small bills for current 
esfensf not exceeding $50.00 in aggregate. 

His assets consist of: 


Kingan & Co. 

Swift & Co ...-••• * Ye',,’ . 

Armour & Co. Center M k t. 

« “ B St. 

The Cudahy Packing Co. 

Morris & Co. 


Implements of his business located at his stend worth 

Stock in trade worth about. . 

One delivery wagon and horse.. •. 

Book accounts about... 

Cash . 


$ 200.00 
150.00 
150.00 
300.00 
200.00 

$1,000.00 


About two-thirds of the book accounts are collectible if Mr. Hoover 

continues in business. Cudahy Packing Co. on their bill 

■>' Colu “- 

bi Mr. Hoover prefers to continue in business, if his creditors will 

permit him to do so. , ^ 0 ther meat houses defer 

™ Sf-'L monthly P«™„U> on 

account as follows: 
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Kingan & Co. $25.00 per month 

Swift & Co. 25.00 “ “ 

Armour & Co. both houses. 10.00 “ “ each 

The Cudahy Packing Co. 10.00 “ “ 

Morris & Co. 15.00 “ “ 

Kindly let me have an immediate reply, which is necessary in 
view of the pendency of the suit of the Cudahy Packing Co. 

Very truly yours, 

(Signed) E. F. COLLODAY. 

E. F. C./ht.” 

And further the plaintiff proved that no part of the debts to the 
plaintiff and to the said Swit & Co. and to Armour & Company, men¬ 
tioned in said letter, had been paid. 

And further the plaintiff called a« a witness the Deputy United 
States Marshal who made the levy of execution on the 28 tubs or 
kegs of lard who testified in substance that when he made such levy 
the lard was in a room back of the grocery store of said Bussey con¬ 
necting therewith by a door which was open; that there were no 
other goods in said hack room and such lard was not visible from the 
front room or grocery. And further the plaintiff proved in sub¬ 
stance that of the said 28 tubs or kegs so levied upon eight were of 
the goods sold by plaintiff to said J. Noble Hoover and were marked 
with the name of the seller; nine were of the goods sold by Armour 
& Company to said Hoover and were marked with the name of the 
seller, and eleven were of the goods sold by the said Swift & Company 
to said Hoover and were likewise marked with the seller’s name. 

And here the plaintiff rested and no further testimony was given, 
the foregoing being the substance of all the evidence given in the 
cause. 

And thereupon the plaintiff requested the Court to rule that the 
claimant was not entitled to recover upon his said intervening peti¬ 
tion for that the circumstances shown in evidence proved that the 
said J. Noble Hoover had obtained the said twenty-eight tubs or lard 
through fraud and without the purpose to pay for the same and that 
the said claimant was shown to have had notice of facts and circum¬ 
stances sufficient to put him upon inquiry into the ownership of 
said lard and to render his purchase of said lard without such in¬ 
quiry fraudulent and in bad faith. And said Justice took the said 
cause under advisement and thereafter ruled and decided that the 
said circumstances so shown in evidence were not sufficient to have 
put the said claimant upon inquiry or to render his purchase from 
said J. Noble Hoover fraudulent in law as against the plaintiff’s exe¬ 
cution and that he, the claimant, was therefore entitled to recover 
the proceeds of the sale by the Marshal of said lard. And to such 
ruling and judgment the plaintiff, by its attorneys, then and there 
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" JOB BARNARD, Jastu'e. [seal.] 

Settled by Counsel March —, 1914. 

A. A. BIRNEY, . 

Of Attorneys for Plaintiff. 

I ECKIE, COX & KRATZ, . 

Attorneys for Intervening Claimant. 

[Endorsed:] No. 55660. Kingan. *-Co.f^oSS? F?Si 
Copy. Bill of Exceptions. Clerk will u A ^ hur A B ir- 

^ I^ey’ a/i 6°oT g l5h Street N. W„ Washington, D. C. 

Endorsed on cover.: District of ^^p^ti^teT a £ 
2672. Bill of Exceptions. Kmgan and 2nt and intervener. 

fifoi ASS?’ M“3 Columbia. Filed Aug. 17, 1914. 

Henrv W. Hodges, clerk. 
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KINGAN & COMPANY, LIMITED, PLAINTIFF- 
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3Ju tin' (Enurt of Appeals 

OF THE DISTRICT OF COLUMBIA. 

October Term, 1914. 

No. 2672. 

KINGAN & COMPANY, LIMITED, PLAINTIFF- 

APPELLANT, 

vs. 

IRVING S. BEALL, CLAIMANT. 

BRIEF FOR APPELLANT. 

Statement. 

Plaintiff having obtained judgment against one J. 
Nobb Hoover, levied execution upon twenty-eight tubs 
of lard in the custody of one Bussey, with whom the 
claimant Beall had placed sixty of such kegs, which 
he had bought from said Hoover. Beall intervened and 
claimed ownership of the lard. 

On the trial appellant claimed that the testimony 
clearly showed: 

First. That Hoover fraudulently obtained possession 
of the lard in question without intention to pay for it, 
and with the purpose to convert it into money and keep 
the proceeds. 

Second. That Beall when he bought the lard did so . 
with notice that Hoover was committing a fraud on his 
creditors, and was therefore a party to his fraud and dis¬ 
abled to claim as against those creditors. 
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argument. 

ti • ; j orAr i that Hoover’s fraudulent purpose is so 

sss^sssss 

£Sa t a —^—rs 

price. H P the—in the circumstances 

impudent letter found on pages 4 and 5 of bill of excep 
tions, offering a ridiculous composition. 

Beall’s Connivance. 

This was established largely from his own testimony, 
which showed that he wilfully closed his eyes to the 

and retail bough. a 

JL* lot ol Standard got* <»» » ’“>» d “ ,er ' t0m 
0, He ™d«‘ no“inqu^” 1 f y t‘he‘whoSer. .hose 

names appeared on the cases. 

t placing the. 

out of observation in the b^lc room oU ^°J e ^ h ^ he y 
woidd not beUwked^foreven though the sale to him should 

'•SZ2*« that the circn^tanees *1 

not only to put Beall upon inquiry and charge 
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notice of Hoover’s fraud, but showed that he took notice 
and tried to avoid the result thereof. Only the first was 
necessary to avoid his purchase as in fraudulent conniv¬ 
ance with Hoover and to render the goods liable as 
Hoover’s. 

Browning vs. De Ford, 178 U. S., 198. 

As was said by this court in a case possessing somewhat 
similar features: 

“In fact and in law there was sufficient to arouse 
the suspicion of any prudent man.” 

Samaha vs. Masm, 27 App., 470, 476. 

It is submitted that in ruling that the circumstances 
shown were not sufficient to put Beall upon inquiry the 
court erred in law, and that the judgment should be 
reversed and a new trial ordered. 

ARTHUR A. BIRNEY, 

Attorney for Appellant. 
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IN THE 


(Bourtiif Appeals. Burtrirtnf (EaUtmMa 


No. 2672. 


Kingan and Company, Limited, a corporation, Appellant , 

vs. 

Irving S. Beall, Appellee. 


BRIEF FOR APPELLEE. 


Statement of Case. 

This appeal is from a judgment for the appellee, claim¬ 
ant in the court below, upon a trial of right of property. 
The claimant on or about March 7, 1913, purchased of one 
J. Noble Hoover sixty tubs of lard and stored them 
with one F. D. Bussey. The appellant, Kingan and Com¬ 
pany, on May 16, 1913, obtained a judgment against Hoover 
for $923.85, and on the following day caused an execution 
to be issued on the judgment and levied upon twenty-eight 
tubs of the lard valued at $205.80 (R., p. 1). The 
claimant thereupon filed his petition as provided by Section 
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*■ <*• “ tsr tstss 

to deliver the attached pr pe ordered that the 

«* c »"" “X ; r s jrsr.h.,«o<.* 

property so seized, or the proce The plaint ifE filed 

returned to the claimant ( •, PP contending that 

formal =««(*!» ».!« «'”*'* *?%£££ value- 
the claimant. Beall, ns not a !>««« «* P'"**' 

Issues. 

r f , rt were involved in the trial: (1) Did 
Two questions of tact wot‘"vo^ ^ ^ ^ ^ with 

the defendant. Hoover, 2 \ Did g a u ma ke the 

intent to defraud his creditors? (2) Did Beall 

purchase from Hoover in good faith. 

Argument. 

There is no controversy as to the law applicable to the 
Frlud is never presumed but must be established by 

clear proof. And “the question of frauduk g 

t* deemed a question of fact and not of law (Code fee 

um- * vz ssr 

^TtoXairwith 6 fraudulent intent, then the burden was 
Be^o slow .ha. h. paid a ™‘'TZ 

previous notice of the fraudulent intention of Hoover. 
Code, Sec. mo; 

McDaniel vs. Parish, 4 App. D. C., 2 1 , > 

Droop vs. Ridenour 11 App. D -C-, 224, 240, 
Morimura vs. Samaha, 25 App.- ■* ’ 

Jones vs. Simpson, 116 U. S., 609; 

Wilson vs. Powell, 37 W. L. R., , 21 ; 

Sonnentheil vs. Brewing Co., 112 U. S„ 40 , 




v 
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1 o show fraud on the part of Hoover, the plaintiff offered 
evidence to show that he bought goods on credit in Feb¬ 
ruary, 1913, to the amount of about $2,500, and that, on 
March 14, 1913, through his attorney, he notified his cred¬ 
itors that he had assets greatly less than his indebtedness, 
and could settle with his creditors only by paying in instal¬ 
ments (B. of Ex., pp. 3, 4). He explained to Beall, who 
knew nothing about his indebtedness or purchases on credit, 
that he had expected to be able to sell goods in quantities 
to dealers in the Arcade Market and vicinity, but had been 
unable to do so (B. of Ex., p. 2). 

As to the good faith of Beall, the evidence established, or 
strongly tended to establish, the following facts: 

Hoover was a man of good credit and standing; he had 
one of the best stands in the Arcade Market (B. of Ex., 
p. 2); he had the reputation for promptness in the payment 
of his bills, and enjoyed a large line of credit with whole¬ 
sale houses of the city, such as Kingan and Company, the 
plaintiff, Armour and Company, Swift and Company, Cuda¬ 
hy Packing Company, and Morris and Company; he had 
never been suspected of dishonesty or insolvency; and Beall 
had no knowledge, or reason to suspect, that Hoover had 
acquired the lard wrongfully or even that he had not paid 
for it (B. of Ex., pp. 2, 3, 4). 

Beall was a dealer in Center Market who bought in quan¬ 
tities for cash whenever bargains were offered to him (B. of 
Ex., p. 2). Hoover called him by telephone, gave a rea¬ 
sonable explanation for having a surplus of lard on hand, 
and asked for an immediate cash offer for some of it (B., p. 

2). Beall thereupon offered him ten cents a pound for 3,600 
pounds and the offer was accepted (B. of Ex„ p. 2). Hav¬ 
ing no store of his own, but only a stand in Center Market 
(B. of Ex., p. 2), he sent the lard for storage to his brother- 
in-law at Kenyon and 11th Streets, Northwest, who had 
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space suitable for the purpose in the rear of his 
store This storage room was not even closed or s u 
from the store proper (B. of Ex., p. 5), and no effort 
whatever was made to conceal the lard or any fact re aung 
thereto by the person with whom it was stored (B. of t-x., 

PP Beall paid for the lard in cash and by check receiving a 

discount, from the cost price to Hoover, of between an 

15 per cent (B. of Ex., p- 2). . 

Beall attempted no defense of Hoover’s conduct having 

no knowledge as to his motives or intention. This Cou is 
asked to hold, as a matter of law, under the circumstances, 
in the absence of proof of actual knowedge or notice to 
Beall of Hoover’s alleged delinquency, and in the face of the 
finding of the trial court, not only that Hoover was gui y 
of fraud, but that Beall was, as a matter of law, conclusively 
charged with notice of Hoover’s fraudulent conduct 

It is believed that the facts and circumstances relied upon 
by the appellant fail to cast even suspicion upon the conduct 
of Beall. It was said by this Court in Brown vs. Peterson, 
25 App. D. C., 359, 363, that 

“positive testimony uncontradicted, and not tnherenUy 
improbable, is prime facte evidence of the fact which 
seeks to establish and the jury is not at liberty to dis- 

regard it.” 

It is respectfully submitted that the judgment should be 

affirmed. _ T _ 

A. E. L. Leckie, 

Joseph W. Cox, 

Attorneys for Appellee . 

Leckie, Cox & Kratz, 

Of Counsel. 
















